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WRESTLING 
WITH UNKNOWN

UNKNOWNS  — 
In an increasingly complex and interconnected  world,  i t  is a constant chal lenge for independent, 

nonexecutive directors of boards to have a clear mandate and be truly ef fective in their  roles.

THE DILEMMA 
OF THE

NONEXECUTIVE
DIRECTOR IN 

THE UK
A L I S O N  HOGA N  

I n an increasingly complex, fast-
chang ing , and  interconne c te d
world, it is a constant challenge
for  indep endent , nonexe cut ive
directors of  boards to have a clear

mandate and be truly effective in their
roles as custodians of  an organization on
behalf  of  all its stakeholders.1

The chal lenge is  not  new. Attempts
have been made over the last  25 years or
so to respond to successive cor porate

crises with reviews and guidance on good
corporate governance. Each raft  of  new
guidance adds  g reater, more specif ic ,
and, arguably, more onerous responsi-
bilit ies on boards. This constantly chal-
l e n g e s  t h e  i n d e p e n d e nt  d i re c t o r s’
individual and collective capability and,
particularly when things go wrong, their
accountabilit y.

Their stewardship role, on behalf  of  all
stakeholders, including shareholders, is
increasingly under scrutiny, particularly
in an environment where trust in busi-
ness leaders is  low.

According to Tony Manwaring, chief
executive of the global think tank Tomor-
row’s Company, “All the complications of
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our t imes fal l  on the shoulders of  the
board.” 2

At  wors t , t he  roles  of  indep endent
directors are v iewed as hav ing l itt le  or
no value to businesses. At best, they are
seen as v ital , act ing on behalf  of  stake-
holders in super v ising and holding to
account the chief  executive and the exec-
ut ive team.

Tomor row’s  Company suggests  that
the purpose of  a unitar y board (com-
prising both part-time nonexecutive and
full-t ime executive directors) is  to cre-
ate value more effectively over t ime than
the executive of  the company could do
on his or her ow n.

It is precisely the interaction between the exec-
ut ive and the non-execut ive directors, w ith
their different experience, perspect ives, and
knowledge bases, which should create a bet-
ter stream of  value and understanding of  r isk
and opportunity for the benefit of  investors and
stakeholders.3

However, as organizations have become
more complex, operat ing in more com-
plex environments, fewer boards are able
to contract, clearly and definitively, their
indiv idual and collect ive responsibili-
t ies . They may seek to create  a  better
understanding of  r isk and oppor tunit y,
as Tomorrow’s Company suggests, but
when such effor ts fal l  shor t, it  is  diffi-
cult  to clar if y precisely where responsi-
bilit y l ies.

The bar has been raised — and con-
t inues  to  b e  r aised — on the  level  of
understanding and engagement that the
board is expected to have to continue to
fulfill their role of  stewardship and over-
sight of  management.

Wit h i n  a  u n i t a r y  b o a rd , e xe c ut ive
directors have the same duties as other
members of  the board, duties that extend
to the whole of  the business and not just
that par t of  it  covered by their indiv id-
ual executive roles. According to the U.K.
Financial Reporting Council (FRC), “tak-
ing in the w ider v iew can help achieve
the advantage of a unitary system: greater
knowledge, involvement, and commit-
ment at the point of  decision.” 4

For their part, nonexecutive directors
need to make the time and have the capac-
i t y  to  have  a  s t rong  com m a nd  of  t he
issues relevant to the business so they can

make a posit ive contribution. This can
only be achieved if  the executives pro-
vide the high-qualit y information that
enable s  t hem  to  m a ke  wel l - i nfor me d
decisions based on a clear l ine of  sight
into the business.

Execut ive directors have to balance
the value of the insights and guidance that
the nonexecut ive directors br ing w ith
what  can somet imes feel  l ike  onerous
commitments to keep them sufficient-
l y  b r i e fe d . No n e xe c u t i ve  d i re c t o r s  
need to come to grips w ith the business
whilst  also having the confidence to ask
the “big, stupid quest ions” that may be
overlooked.

While the whole board makes deci-
sions, at the crux of  the dilemma for the
unitar y board is the tension in differen-
tiating the precise accountability of  exec-
utive and nonexecutive directors. When
t here  is  a  cor por ate  cr is is  and s t a ke-
holders look to hold the board to account,
the spotl ight  fa l ls  increasingly on the
nonexecutive directors, particularly when
the CEO and other executive directors have
been implicated in the failure.

When concer ted ef for ts  to  prov ide
guidance on best pract ices began some
25 years ago, the role of  the board and
the nonexecutive director was much
simpler. The  pr imar y  role  was  to
bring a legit imacy and authorit y to
the board by v ir tue of  their profes-
s iona l  ex p er ience  a nd  t he  s enior
posit ions they had held. One of  the
earliest  init iat ives to clar if y corpo-
rate governance in the U.K. was the
Cadbur y Report in 1992. It said that
t he  re s p ons ibi l i t i e s  of  t he  b o a rd
i n c lu d e d  s e t t i n g  t h e  c o mp a ny ’s
strategic aims, providing the lead-
ership to put them into effect, super-
vising the management of  the business,
and repor t ing to  the  shareholders  on
their stewardship.

For many board directors, fulfi l l ing
these responsibilit ies could be accom-
plished by attending perhaps six board
meetings a year and, sometimes but not
always, reading the board papers in detail
in preparation. However, the reality today
is  that  the roles  of  super v is ion, stew-
ardship, and strategizing are far more
complex  and t ime-consuming . B o ard

THE BAR HAS BEEN
RAISED — AND
CONTINUES TO 
BE RAISED — ON 
THE LEVEL OF
UNDERSTANDING
AND ENGAGEMENT
THAT THE BOARD IS
EXPECTED TO HAVE
TO CONTINUE TO
FULFILL THEIR ROLE
OF STEWARDSHIP
AND OVERSIGHT OF
MANAGEMENT.
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development has not kept pace w ith the
demands and expectations of  a more dis-
cerning and demanding range of  stake-
holders. Guidance on corporate govern-
ance does not make al lowance for the
significant differences in the appropri-
ate level of  governance for ver y differ-
ent t y pes of  organizat ions. As a result,
reaching a  consensus  on w hat  is  b est
pract ice is  difficult.

According  to  Guhan Subr amanian,
“achieving best pract ices has been hin-
dered by a patchwork system of  regula-
t ion, a mix of  public and private policy
makers, and the lack of  an accepted met-
ric for determining what constitutes suc-
cessful corporate governance.” He goes
on to say that the nature of  the debate

does not help either. “The result  is
a  s ys tem t hat  no  one  would  have
designed from scratch, w ith unin-
t e n d e d  c o n s e q u e n c e s  t h at  o c c a -
sionally subvert both common sense
and public policy.” 5

It  was the global financial  cr isis
that provoked the most detailed and
rigorous rev iew of  corporate gov-
ernance in recent years. The Walker
Report, published in November 2009,
w a s  a  de t a i le d  a nd  w ide - r a ng i ng
review of  corporate governance of
U.K. banks and other financial insti-
tut ions. Nevertheless, it  has proved
to have significant applicabilit y to
n o n f i n a n c i a l  c o mp a n i e s  a n d  i s

reflected in subsequent updates of the U.K.
Corporate Governance Code.

Si nce  t h e  Wa l ke r  Re p or t  w a s  pub -
l ished, f inancial  scandals  have cont in-
ued to emerge, including the collapse of
Royal Bank of Scotland and HBOS as well
as the r igging of  Libor rates. As a result,
the Bank of  England’s  Pr udent ia l  Reg-
u l at i o n  Au t h o r i t y  a n d  t h e  F i n a n c i a l
Conduct Authorit y published new pro-
posals  for  a  st r ic ter  regulator y regime
in July 2014.

These cont inuing cr ises  have high-
lighted the difficult y and uncertaint y in
defining precisely where responsibilit y
and accountability ult imately rests. One
of  the most controversial  proposals is  a
p l a n  to  i nt ro du c e  a  “s e n i or  m a n a ge r
regime” (SMR), which brings a potential
cr iminal  l iabi l it y under a new offense

for reckless decisions that cause a finan-
cial  inst itut ion to fai l .

SMR would create a presumption that
senior managers are guilt y of  miscon-
duct if  they fail  to show that they took
adequate steps to prevent a serious breach
of  regulation. Such a proposal was per-
haps inevitable, not only because of  the
failure of  governance guidance to prevent
successive crises, but also, in the after-
math of  such crises, the failure to iden-
t i f y  a nd  hold  a ccou nt able  p a r t ic u l a r
individuals within the failed organizations.

What has caused some consternat ion
is  the  poss ibi l i t y  that  the  SMR could
extend to  include s ome nonexecut ive
directors  such as  the chair men of  the
audit or remuneration committees. This
proposal has been described as too dra-
conian, raising concerns about personal
l i a b i l i t y  a n d  s u g g e s t i on s  t h at  i t  w i l l
become increasingly diff icult  to make
board appointments.

Sir David Walker, five years af ter the
publicat ion of  his rev iew and speaking
from his current posit ion as Chairman
of  Barclays, said in an inter view with the
Financial Times that the proposed SMR,
if  extended to nonexecutive directors,
risked undermining their role and the func-
tion of  the unitar y board. “You are either
risk-averse, say ing let’s not do any thing,
then I’m safe, or if we are going to do some-
thing then I want to be al l  over you.” 6

Whilst these particular proposals focus
on banks, as the Walker Report has shown,
governance directed at one sector often,
over time, influences guidance and prac-
t ice more w idely. The law of  unintended
consequences could be that simply sur-
facing the issue of  personal liability may
open up a w ider debate, in due course,
that looks at the applicabilit y for other
organizations, thus further raising the bar
for nonexecutive directors.

Certainly, if  not addressing the issue
of  pers ona l  l iabi l i t y, t he  objec t ive  of
clar if y ing a board’s responsibilit ies in
risk management has been taken up more
widely. As far as banks go, Walker believes
t hat  t he  proposed s t r ic ter  reg ulator y
re g i me  w i l l  e ncou r a ge  b a n k s  to  t a ke
greater responsibility for their actions as
a result of “the combination of clearer indi-
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CONTROVERSIAL
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vidual responsibilities and enhanced risk
management incentives.”

This is  echoed in an updated version
of  the U.K. Corporate Governance Code
issued in September 2014. It reflects a sea
change in thinking about the assessment
a n d  re p o r t i n g  of  r i s k  a n d  b u s i n e s s
prospects. It  suggests that nonexecutive
directors are expected to sat isf y them-
selves on the integrity of  financial infor-
mation and also that financial  controls
a nd  s y s te m s  of  r i s k  m a n a ge m e nt  a re
robust and defensible.

The guidance w il l  help to clar if y the
role of  nonexecutive directors. The chal-
lenge w il l  be how the board (nonexecu-
tive and executive) collaborates to enable
s u c h  ove r s i g ht  t o  b e  p o s s i b l e . T h i s
depends on board dy namics and, rec-
ognizing this, the code suggests that the
chairman should promote a culture of
openness and debate, “faci l itat ing the
effect ive contribution of  nonexecutive
directors in particular and ensuring con-
st r uc t ive  relat ions  b etween execut ive
and nonexecutive directors.”

Sir  Dav id Walker, when asked what
new points he would include if he was writ-
ing the Walker Report today, said that “the
biggest change that I would want to make
is to propose that the need is not only
to focus on hard r isk, where the world
is a much better place, but also to focus
on soft  r isk, or culture.” 7

T hu s , at  B arclays  he  prop os e d  t wo
addit ional board committees. The first
would deal w ith conduct, operat ional,
and reputat ional  r isk, and the second
would deal with broader enterprise-wide
risks, including the “unknown unknowns”
that former U.S. defense secretar y, Don-
ald Rumsfeld, made famous.

Any amount of  guidance cannot guar-
antee  that  a  board w i l l  be  adequately
prepared for unforeseen events. Thus,
when it was revealed that the U.K. retailer
Tesco had overstated its  latest  profits
forecast  by £250 mil l ion, the Financial
Times quoted the Chairman, Sir Richard
Broadbent, as say ing, “Things are always
unnoticed, unti l  they are noticed.” 8

The Financial Times suggested that the
scandal “lays bare a fur ther weakness in
the UK’s system of  self-regulat ion. The
integrit y of  Tesco’s accounts ult imately

depended on the skil l  of  the non-exec-
ut ive  direc tors . Yet , unt i l  the  scandal
broke none of  them had any relevant
retai l  exper t ise.” 9

Certainly, relevant industr y expertise
should be a par t of  the mix of  skil ls  and
experience within a board. However, the
assumption amongst some stakeholders
and commentators is that the Tesco board
should have been able  to  ident if y  the
problem, even though the auditors had
failed to note it .

This highlights the dilemma and the
inherent instability in the structure of  a
board that includes both executive and
nonexecutive directors. In addit ion to
acquiring sufficient knowledge and
understanding of  the business, the
boardroom needs to be a place where
challenge and generative thinking is
encouraged.

Sir David Walker emphasized the
impor tance of  focusing on soft  r isk
or  culture , and the  up dated co de
also highlights  the impor tance of
the board’s role in establishing the
“tone from the top” of  the company
in ter ms of  its  culture and values.
The directors should lead by example in
o rd e r  t o  e n c ou r a g e  g o o d  b e h av i o r s
throughout the organizat ion.

The FRC emphasized that the key to
effect ive funct ioning of  any board is  a
dialogue that is  both construct ive and
challenging. “The problems arising from
‘groupthink’ have been exposed in par-
ticular as a result of  the financial crisis.”10

Gu a rd i n g  a g a i n s t  “g rou p t h i n k” i s ,
therefore, a major element of  the chair-
man’s leadership. Refreshing the board
over t ime and ensuring genuine diver-
s i t y  are  t wo  w ays  of  cou nter i ng  t h is .
Some argue that  in  extending the  net
more widely and being more demanding
in role  requirements, recr uit ment has
become harder. This may be a posit ive
development if more stretched assignments
result  in the appointment of  high-qual-
ity, independent-minded candidates who
understand the demanding environment
within which the board operates and the
commitment required to be an effect ive
board member.

Such a shift in board membership will
require a new mandate, a redefinit ion of

IN ADDITION 
TO ACQUIRING
SUFFICIENT
KNOWLEDGE AND
UNDERSTANDING OF
THE BUSINESS, THE
BOARDROOM NEEDS
TO BE A PLACE
WHERE CHALLENGE
AND GENERATIVE
THINKING IS
ENCOURAGED.
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the roles and responsibilit ies of  execu-
t ive and nonexecutive directors and the
relationships between them. It will require
a different distr ibution of  power and a
culture of  openness, t r ust , and trans-
parency, or what James O’Toole and War-
ren Bennis describe as a culture of candor.
T he y  su g ge s t  t h at  t r u l y  i nde p e nde nt
boards would go a long way toward pro-
viding a needed check on executive ego
and a source of  object ive truth-tel ling.
However, if  a team suffers from group-
think and doesn’t  know how to disagree
with each other, then a problem of  trans-
parency ar ises.

“Shared values and assumptions play
a posit ive and necessar y role in holding
any group together. But, when a team of
senior managers suffer from collect ive
denial  and self-deception — when they
can’t unearth and quest ion their shared
assumptions — they can’t  innovate or
make course correct ions effect ively.” 11

An alternative model of  board leader-
ship has been proposed by Ram Charan,
Dennis Carey, and Michael Unseem. This
model has emerged from the develop-
ment s  of  t he  la s t  de c ade , i nclud i ng
increased regulation, shareholder pres-
sures, and gover nance refor ms. These
developments have resulted in a strength-
ening of the board’s oversight function and
are also leading to a more directive and,
potential ly, more collaborat ive leader-
ship of the company. They note that boards
are already taking charge of  areas such as
CEO succession, execut ive compensa-
tion, goal choices, and merger decisions.
They quote Sir David Walker, upon his
appointment as nonexecutive chairman of
Barclays, as saying that boardrooms “have
been too reactive, passive and accepting
of  what’s proposed by the executive.”12

The model that they propose does not
me a n  mic rom a nagement  “but  i t  do es
require directors to educate and inter-
est themselves in company strateg y, r isk
management, and talent development.”
They acknowledge that, if  poorly han-
d led, t his  new b o ard enablement  c an
cause ser ious damage, result ing in frac-
tured authority and dangerous meddling.
It  cal ls  for  effect ive leadership by the
board and requires a practical road map
for know ing when boards should lead,

when they should partner, and when they
should stay out of  the way.

It  is  a pragmatic model that accom-
modates the changing demands on the
board to meet new business chal lenges
and stakeholder expectations. The authors
h ave  e x a mp l e s  of  b o a rd ro o m s  t h at
demonstrate a more direct ive and col-
laborative leadership, including Proctor
& Gamble, Apple, Ford, and Lenovo.

Andrew Kakabadse, professor of  gov-
ernance and leadership at Henley Busi-
ness School, counters these case studies
w ith  dat a  that  indicate  how far  many
boards have to come in their develop-
ment before they are likely to embrace
such an approach. His research of  lead-
ing FTSE companies identified that over
80 percent of  board members don’t know
what the competitive advantage of  their
firm is; whilst a global review of  top man-
agement across 12 countries revealed that
in nine out of  12 countries, more than
one-half  of  the respondents said that they
were too inhibited to talk openly w ith
their boards about issues they felt should
be discussed.

Kakabadse’s research is reinforced by
separate research from McKinsey, who
conclude that most boards aren’t  deliv-
ering on their core mission to provide
strong oversight and strategic support for
management’s efforts to create long-term
value. In a sur vey undertaken in 2013,
only one-third of  the 772 directors inter-
v iewed agreed that the boards on which
they ser ved ful ly  comprehended their
companies’ strategies; only 22 percent
said their boards were completely aware
of  how their firms created value, and 16
percent claimed that their boards have
a strong understanding of  the dy namics
of  their firms’ industr ies. 13

Kakabadse, who has led a global study
of  boardroom effect iveness and gover-
nance prac t ice, is  skept ica l  about  the
value that nonexecutive directors bring
to  t he  bu s ines s  a nd  of  t he  qu a l i t y  of
engagement and dialogue between them
and executive directors.

One conclusion is that many nonex-
ecut ive directors  do not  devote suff i-
cient t ime to their roles in order to make
a  pos it ive  cont r ibut ion. His  research
shows  t hat  m a ny  nonexe c ut ive s  hold
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b e t we e n  fou r  a nd  3 0  su ch  p o s i t ions ,
which makes it  impossible for them to
ful ly understand what is  happening at
the  hear t  of  the  organizat ion. “B oard
members simply don’t have t ime to deal
w ith the responsibilit ies of  the job and
so avoid challenging their counterpar ts
on core issues affect ing a business.”

There is  an acknowledgement of  the
increasing level of  commitment of  t ime
and the complexity of  issues that have to
be grasped. As a result, for many boards,
the  numb er  of  days  that  a  p ar t- t ime,
nonexecutive is expected to commit has
increased significantly. Recommenda-
t ions on the number of  days that should
be dedicated to the job var y from two to
three days per month for large, publicly
quoted companies, to 54 days per year
as the standard for directors of  compa-
n i e s  ow n e d  by  p r i v at e  e q u i t y  f i r m s ,
according to a  McKinsey study in the
United Kingdom. 14

Some nonexecut ive directors would
a r g u e  t h at  t h e  i mp l i c at i o n s  of  t h e i r
extended remit has not been ful ly rec-
ognized and that their role is both under-
valued and underpaid.

A think tank, led by U.K.-based Board
Intel l i gence, t hat  involved 300  b o ard
directors found that while 72 percent of
par t icipants believed that a nonexecu-
t ive posit ion on a FTSE board is a priv-
ilege, the remaining 28 percent signified
that it  was a “hiding to nothing.”

The dilemma for any board is how to
acknowledge and manage the inevitable
tension that  can ar ise between execu-
tive and nonexecutive directors over lev-
e l s  o f  i n f lu e n c e  a n d  c o nt ro l  w h e n
contentious issues ar ise. At its  best, the
tension can enable construct ive dissent
and generative dialogue and, at its worst,
it  can be a source of  fr ict ion that creates
damaging fault  l ines w ithin the board.

In identif y ing an effect ive board, the
role of  the chairman of  the board is piv-
otal. Theirs is a leadership challenge that
cannot be underrated. The U.K. Corpo-
rate Governance Code suggests that:

…to r un a  cor por ate  b o ard success f u l ly  i s
ext remely  demanding. Const raints  on t ime
and knowledge combine with the need to main-
tain mutual respect and openness between a
cast of  strong, able, and busy directors deal-

ing with each other across the different demands
of  executive and non-executive roles.

In the words of  Sir  Roger Car r, the
highly  exper ienced Chair man of  BAE
Systems:

If  you set the r ight climate, you get great peo-
ple. With great people comes great chemistr y
— people w il ling to say what they think; mak-
ing added value contr ibut ions in an atmos-
phere where executives feel  suppor ted where
appropriate, and challenged when necessar y.

If  you get self-seeking, power-hungr y egotis-
t ical  nonexecutive directors who are there to
promote themselves and prove something to
the outside world, it  becomes adversarial  and
dysfunctional.

S o m e  b o a rd s  h ave  t a ke n  s t e p s  t o
improve their effect iveness, for exam-
p l e , by  m ov i n g  t o  s m a l l e r  a n d  m o re
diverse boards and by shif t ing the
balance of  t ime devoted to strateg y
rather than past performance. How-
ever, there is  l itt le indicat ion of  any
major changes to structure or com-
p o s i t i o n  h a pp e n i n g  i n  t h e  n e a r
future.The onus, therefore, is on the
individual who wishes to join a board
as a nonexecutive to do their home-
work ab out  the  reput at ion of  the
o r g a n i z at i o n  a n d  i t s  l e a d e r s h i p,
including its performance and cul-
ture. Equally important is to get clar-
it y about their roles and responsi-
b i l i t i e s , t h e  t i m e  c o m m i t m e nt
required, and, f rom the organiza-
t ion , a  f i r m  com m it me nt  to  he lp
them develop a sound understanding of
the business and its r isk profi le so that
they can make a well-informed contri-
bution to board discussions. Finally, they
need to reflect as candidly as possible about
their motivation for applying for the role
of  nonexecutive director. ■
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